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LETTER OF TRANSMITTAL
[For use in printed pamphlet]

The California Law Revision Commission was authorized by
Resolution Chapter 202 of the Statutes of 1957 to make a study
to determine whether the doctrine of sovereign or governmental
immunity in California should be abolished or revised.

On January 27, 1961, the California Supreme Court, in

Muskopf v. Corning Hospital District, decided that the doctrine

of sovereign immunity would no longer protect public entities

in California from civil liability for their torts. At the

same time the court decided Lipman v. Brisbane Elementary Scheol
District; in which it stated that the doctrine of discretionary
immunity; which protects public officers and employees from
liability for their discretionary acts, might not protect publir
entities from liability in all situations where the officers
and employees are immune.

In response to these decisions; the Legislature enacted
Chapter 1404 of the Statutes of 1961. This legislation
suspends the effect of the Muskopf and Lipman decisions until
the ninety-first day after the adjournment of the 1963 Regular
Session of the Legislature, At that time, unless further
legislative action is taken, the public entities in California
will be liable for their torts under the conditions set forth
in the Muskopf and Lipman cases.

Since the decision in the Muskopf case, the Commission

has devoted substantially all of its time to the study of

i

L s 2 T TS L e s i 4




-

soverelgn immunity.

The Commission herewith submits its recommendation on one portion of
this subject--tort liability of public entities and public officers and
employees. Recommendations covering other aspects of the subject are
contained in other reports prepared for the 1963 legislative session. The
Commission has also published a research study relating to sovereign
immunity prepared by its research consultant, Professor Arve Van Alstyne
of the School of law, University of Celifornia at Los Angeles.

In formulating its recommendations concerning sovereign immunity,
the Commission first prepared a series of tentative recommendations, each
of which related to a different aspect of the subject. These tentative
recommendations were widely distributed and comments and suggestions were
solicited from all persons and organizations who have expressed an interest
in this subject. The State Bar appointed e special committee to consider
the recommendations of the Commission relating to sovereign immunity and
this Committee has provided the Commission with helpful comments and
suggestions. In addition, representatives of various public entities
and cther interested organizations have attended the meetings of the
Commission ae observers. All comments and suggestions recelved were
considered by the Commission in preparing its final recommendations.

Although the Commission has devoted the major portion of its time
during the past two years to the study of sovereign immunity, the subject
is so vast that s complete study of its aspects could not be completed
prior to the 1963 legislative session. The recommendations prepared for
the 1963 leglslative session are designed to meet the most pressing problems

in regard to governmental tort liabllity. Problems may remain to be solved
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in the areas of activity already studied; and there are other areas of
activity, where claims of liability arise less frequently, which require
attention. Accordingly, the Commission proposes to continue its study
of this subject and to make recommendations to subsequent legislative

gespions dealing with these remaining problems.
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BACKGROUND

On Janvary 27, 1961, the California Supreme Court, in Muskopf

v. Corning Hospltal District,l decided thai the doctrine of sovereign

immunity would no longer protect public entities in California from
¢ivil liebility for their torts. At the same time, the court decided

Lipmen v, Brisbane Elementary Schocl District,2 in which it stated that

3

the doctrine of discretiocnary immunity, which protects public employees
from liability for their discretionary acts, might not protect pubiic
entities from liability in all situations where the emplcyees are jimmine

In response to these decisions, the Legislature enacted Chapter
1L04 of the Statutes of 1961. This leglslation suspends

the effect of the Muskopf and Lipman declsions until the ninety-first

day after the final adjournment of the 1963 Regular Session of the

Legislature. At that time, unless further legislative action is taken,

the public entities of Californis will te lieble for thelr torts under

the conditions set forth in the Muskopf and Lipwan decisions.

The Need for Legislation

Prior to the Muskopf and Lipman decisions, extensive legislation

relating to the subject of governmental liabllity or immunity had been

enscted. This legislation expresses a variety of conflicting policies.

1. 55 Cal.2d 211, 11 Cal. Rptr. 89, 359 P.2d 457 (1961).

2, 55 Cal.2d 224, 11 Cal. Rptr. 97, 359 P.2d 465 (1961).

3. As used in this tentative recommendation, "employee' includes an
officer, agent or employee, and "employment" includes office,
agency or employment.
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Some statutes create broad immnities for certaln entifties and others
create wide areas of lisbility. Some apply to many public entities and
others apply tc but ome. In some cases, statutes expressing conflicting
policies overlapaa Even where statutes impose liability on public
entities, they do 80 in & variety of inconsistent ways. Some entities
are liable directly for the negligence of their servants. Others are
not liable directly, but are requirsd to pay Jjudgmeuts recovered against
their personnel even where the judgments result from malicious acts.

Where statutes are not applicabis, the courts heve determined
1iability on the basis of whether the injuiry was caused in the course
of a governmental or proprietary activity. Thus, if the injury occurred
in a swimming pool (& "govermmentel" activity), the public entity was not
liable, but if the injury occurred on a golf course (a "proprietary"
activity), the pubiic entity was liable.

Even where the governnent ‘e immne from 11ability for a negligent
or wrongful act or omission, the govermmental =mployee who acted or
feiled tc act is oftan personally liable; and many sovernmental sentities
have assumed the cost of insurance protection for thelr smployees against

this liability.

4. For example, Streets ard Highways Code Sections 5640 and 5641 (part
of the Improvement Act of 1911) provade that cities, counties; resort
digbricts and all corperations organized for municipal purposce are
immne from liability for iajuries caused by street and sidewalk
defects. It is likely that +thase lmmunity provisions apply to several
other kinds of districits, fur the Improvemeni Act of 191l hasbeen incorpo-
rated by reference in many other statutes. Bubt Government Code Sectlon
53051 prcvides that cities, ¢ovnties and school Cistricts are liable
for such dangerocus zondicions. As the CGovernwent Code section was last
enpcted, it has implis=dly repealed the Streets and Hiehwaye Code sec-
tions insofar as cities aod counties are concerned, but not insofar as

resort districts aund corporations organired for rmunicipal purposes are
concerned.
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Thus, even before the Muskopf and Lipman cases were decided, there
was a great need for comprehensive legisiation 45 de:l with the problems
of governmenta’ liability and immunity.

The eiTect of the Muckopf #nd Lipuan decisions on the existing
statutes is nol clear. Statutes that impose liability upon public
entities in marticular areas »f activity may be construed either as
limitations on the lizbility that would exist under these decisions or,
in cases whare & ruls 1g declared that iz brosder than the common law
rule that would be appiicablz under these declisions, as extsnsions of
governnental liability.

Tne probiem of reconeiling the Mackopf and Tipman decisions with
the existing stetvtory law could be mat by repealing the existing
statutes. fThen th2 conrits couwld decide alil cases under the general
principle taat tix goverament 1g liable for ite torts. In come jurisdic-
tione thiz apnroach to govermmsntal lisbillity has bsen taken- tYhug, in scme
states, o statute merely declares that the governmert ig not immmune from
lisbility for its torts, while in ownhore, the courte have declared a
similar mule.

Tuis solniion to the probiem, shough, io fraught with difficulties.
No precise standaxds for the dsierwineilon of the liability of government
have as yet neen del’ned by the Sazliformia courts. Henee, i1t is impossible
to accertain hov largs the potentisl lisb ilicy —would be even if the

Muskopl apd Lipuan cases were peraitied to determine a2ll govermmental

lighility. The arggestiorn In *the Lipman case that public entitiez may

be liable feor discretionary sctions of governomentsal officers has given

rise to fears that goveramnenial liability may be expanded to the extent

i
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that essential governmmental functions will be impaired, Experience in
states which have left the limits of liability to be determined by the
courts has shown that liability insurance to protect the financial
integrity of small public entities is at tires prohibitively expensive
or Impossible to obtain when there is no defined limit to the potential
extent of liability. As a recult, the legislatures have enacted measures
substantially curtailing governmental lisbility.

The courts, of course, have recognized that the liability of
government cannot be unlimited. TIn the Muskopf case the Supreme Court
stated that it is not a tort for government to govern, In other
Jurisdictions where there has been a general waiver of sovereign immunity,
the courts have worked out the limits of liability on a case by case
basis over a period of years. Thus, in New York, the courts have declared
that public entities are not liable for failing to enforce the law, for
negligently inspecting buildings or for improperly issulng building
permita, If the limits of govermmental liability are not specified by
statute in California, it is likely that our courts will eventually define
the limites of liability much as the courts have done in New York.

Under this process, though, many years will pass before the extent of
governmental liability can be determined with certainty. Many cases must
be tried and processed through the appellate ccurts. Iarge amounts of both
private and public money must be fruitlessly expended in rrosecuting and
defending actions where the governmental defendant cannot be held liable.
And in the mweantime, while the potential liability is yet unknown, the
finencial stability of meny governmental entities may be unprotected
because insurence may not be available to protect them against an undefined

risk.
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There is an immediste nesd, therefore, for the ensctment of
comprehengive legislation stating irn considerable detail the extent to
which governmental entitles will be liable when the legislation suspending
the effect of the Muskopf and Lipman decisiocns sxpires. In preparing
this legislaticn, California may profit from the experience of the New
York and the federal govermments in administering their governmental
tort laws. The difficulties the New York and federsl courts have
experienced in defining the limits of lisbility may be avoided here to
a considerable extent by the statement of these limits in statutory form.
Where the New York and federal courts have reached sound conclusions, the
rules declared may be enacted here so that no time or money need be lost in
test cases to determine whether the California courts will reach the same
conclusicns. Where the courts of these jurisdictions have reached unscund
conclusions and have either restricted liability unduly or placed burdens
on government that impair its ability to perform its vital functions,
California can meet the problem by declariprg a different rule by statute.

The resulting certainty will be of benefit both to governmental entities
and to persons injured by governmental activities. If the limits of
potentisl liability are known, governmental entities may plan accordingly,
may budget for their potential liabilities, and may obtain realistically
priced insurance. Meritorious claims will not be resisted in the hope that
the appellate courts will create an additional impunidy; and unmeritorious
claims will not be pressed in the hope trkat an existing immumity will be
curtailed or that lisbility will be exterded beyond previously established

limits.
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The Difficult Frcoctlem of Drawing Standards for Goverrmental Liability

The problems involved in drawing standards for governmental liability
and govermmental immunity are of immense difficulty. Government cannot
merely bte made liable as private persons are, for governmental entities
are fundamentally different than private persons. Private perscns do
not make laws, Private persons do not issue and revoke licenses to
engage in various professions and occupations. Private persons do
not quarantine sick persors and do not commit mentally disturbed
perscns to involuntary confinement. Private persons do not prosecute
and incarcerate vioiators of the law or administer prison systems.

Only govermmental entities are required to build and maintain thousands
of miles of streets, sidewalks and highways. Unlike many private persons,
a governmental entity often cannot reduce its risk of potential liakility
risks by refusing to engage in a particular asctivity, for government

must continue to govern and is required to furnish services that cannot
be adequately furnished from any other agency. Moreover, in our system
of government, decision making has been allocated among three branches

of government--legisiative, executive and judicial--and in many cases
decisicns made by the legislative and execubive branches should nct be
subject to review in tort suits for Cemages, for this would take the
ultimate decision-making authority away from those who are responsible
politically for making the decisions.

The courts have recognized these problems where tort actions have
been brought against public officers for injuries caused by the officers!'

acﬁivities. Where the injury is caused by s discretionary act of a




public officer that was committed within fthe scepe of the authorit 3
delegated to him, the public cfficer has been held Immune frem liaﬁiiity.
The courts have said that thig immunity is neceasary because the officer’s
fear of personal liability might otherwise inhibit him from carrying

out his public duties with diligence. G&imilar consideraticns are
applicable where the liability is that of the government itself instead

¢ tnot of an officer of the government. Rising expenses and a limited
tax base msy make an officer as apprehensive of the effect of governmental
liability upon the budget he must administer as he is of the effect of
personal liability upor his ¢own resources,

Yet it would be harsgh and unjust to deny compensation to all persons
injured as the result of the wrongful or negligent acts of governmentel
servants. QGovernment coperates for the benefit of all; hence, it is
reasonable to expect that all should bear some of the burden of the
injuries that are wrongfully inilicted by the government. The basic
problem is to determine how far it is desirable to permit the loss
distributing functicn of tort law to apply to sovernmental agencies
without unduly frustrating or interfering with the cther desirable

purposes for which such agencies exist.
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The Legislative Scheme Propesed by the Commilssion

"Open end” or "closed end" lizbility. The initial question to be

decided in formulating & legislative plan to govern the tort liasbility
of govermmental entities is whether they should be liable only as made
liable by statute, a so-called "closed end" liability, or whether

they should be made liable for all damages and injuries caused by their
activities except as such liability is limited or conditicned by statute,
a so-called "open end" liability.

A statute drafted using the open end approach would provide the
governing bhodies of public entities with 1little basis upon which to budget
for the payment of claims, judgments and damages, for public entities
would be faced with a vast area of unforeseen situations, any one of
which could give rise to costly litigation and a possible damage judgment.
An open end liability statute would invite actions brought in bhopes of
imposing liebility on theories not yet tested in the courts and could
result in greatly expanding the amount of litigation and the attendant
expense which public entities would face. Moreover, the cost of
insurance under an open end liability statute would no doubt be greater
than under the closed end liability statute since an insurance companhy
would demand a premium designed to protect against the indefinite ares
of liability that exists under an open end type of statute.

Aecordingly, the leglslation recommended by the Commission provides
that public entities are immune from liability unless they are declared
to e liable by statute.

This closed end type of liabllity statute will provide a better

basis upon which the financial burden of lisbility may be calculated,

b
.




M

since each statutory provision imposing liability can be evaluated in
terms of the potential cost of such liability. Should further study in
future years demcnstrate that additional liability of public entities is
Justified, such liability may then be imposed by carefully drafted statutes.

Formulation of rules governing liabilitz. In its formulation of the

rules governing liability of public entities and public employees, the
Commission has studied a number of areas of potential liability: dangerous
conditions of public property; police and correctional activities;
suppression of moba and riots; fire protection; medical, hospital and
public health activities; park and recreational activities; and operation
of motor vehicles. These are the areas where experience in other states
and under the Federal Tort Claims Act has shown that claims of liability

are most apt to arise. In each ares, the Comuission has sought to determine

how the interest of the public in effective governmental administration should

be balanced against the need for providing compensation to those injured by
the activities of government. From this study of particular areass of
government activity, the Commission has concluded that certain problems
recur and that the rule formulated to meet such a problem in one area may
be readily applied to all areas of governmental activity. On the other
hand, in some areas of activity there are unique problems that require a
gpecific legislative solution. Therefore, the Commission recommends the
enactment of legislation containing sectiors of general application to

all activities of governmental entities and, in addition, a number of
sections stating special rules applicable *o problers requiring separate

treatment.
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Cne of the most important provisions in the reccmmendei legislation
provides that public entities are liable for negligent or wrongful acts
or c¢missions of their employees within the scope of their employment to
the extent that such employees are personally liable for their acts or
cmissions. This proviegion is qualified by a number of other provisions
providing for immunity in particular cases. The most significant of
the immunity provisions contained in the recommended legislation is one
that provides that neither public entities nor public employees are liable ;
for discreticnary acts within the scope of an employee’s authority.

Although the existing case law has spelled out in some detail the
extent of the discretionary immunity of public employees, there are §
instances where the law is not clear. The Commission hersinafter proposes
numercus statutory provisions that will clarify the limits of discretionary
immunity. These provisions will, to a considerable extent, eliminate
the need to determine the scope of discreticnary immunity by piecemeal
Judicial decisions. The judicial process, by its very nature, can deal
only with the isclated problems of individual citizens which from time
to time are litigated and appealed. Tc wait for the febric of the law
to shape itself in this fashion would be slow, unpredictable and
expensive.

The Commissicon has also concluded that under certain circumstances
public entities should be liable although no employee is perscnally liable.
For examplie, such liability should exist where a public entity maintains a
nuisance. Such iiability should exist, however, only where the liability
is created by statute. I absence of such a statute, public entities should

not be 1liable unless an employee is perscnally liable.
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The legislation recommended by the Ceommission will meet the most
pressing problems in regard to liability that public entities will face
upon the expiration of the statute suspending the effect of the Muskopf
and Lipman decisions. The subject of sovereign immunity is so vast, however,
that a complete study of all aspects of the subject could not be completed
prior to the 1963 Session of the Legislature. Froblems may remain to
be solved in the areas of activity already studied; and there are other
areas of activity, where claims of liability arise less frequently,
which require attention. Accordingly, the Commission intends to continue
its study of sovereign immunity so that recommendations may be submitted

to subsequent legislative sessicns to deal with these remaining problems.
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RECCMMENDATIONS

General Provisions Relating to Liability

1. A statute should be enacted providing that public entities
are not liable for torts unless they are declared to be liable by
statute. This recommendaticn will permit the Legislature to
establish the limits of govermmental liability by statute. The
Commission is recommending the enactment of several statutes
imposing liability upon public entities within limits that are
carefully described. These limits would have 1ittle meaning if
liabllity could be imposed beyond the ares defined in the statutes,

2. A public entity should be liable for a negligent or wrongful
act or omissionl cf its employee within the scope of his employm.ent2
to the extent that the employee is perscnaliy liable for such act
or omission. This would impose upon public entities the same
responsibility for the torticus acts of their employees as presently

rests upon private employers.

1. The phrase "negligent or wrongful act or omission” embraces any
act or failure to act, whether negligent, intenticnally tortious
or criminal. The fact that the act done is a seriocus crime is,
of course, a factor indicating that it is not in the scope of
employment.

2. The phrase " scope of his employment” is intended to make
applicable the general agency principles that the California
courts use to determine whether the particular kind of conduct
is to be considered within the scope of employment in cases
involving acticns by third persons against the principal for the
torts of the agent.



For many entities, this recommendation would constitute a substantial
expansion of their tort liabiiity. For many others, however, this
recommendation would constitute little or no extension of their existing
liability. ©School districts and reclamation districts are now generally
liable for the negligence of their personnel. Certain flood contral
districts are generally liable for the negligence of their trustees.
Commumnity services districts, county water districts, various waier
agencies and severszl other districts are required to pay any Judgments
recovered against their perscnnel for acts or omissions committed in
the service of the district. Irrigation districts and Californis water
districts must pay Jjudgments recovered against their officers. Thus,
over 2,400 public entities in California are now Cinancially responsible
for the torts of some or all of their personnel. In addition, Vehicle
Code Section 17001 subjects all public entities in the State to liability
faor the negligent operation of motor vehicles by their personnel; and
cities, countles and sclhiool districts are liable under exlsting law for
injuries caused by dangerous conditions of public property that have
been negligently created or permitted to remain. The Commission'’s
recommendation would extend the principle underlying these statutes to
all public entities in the State, thus permitting the repeal of
numerous statutes that are, without apparent reason, Mceonsistent both
28 to the menner in which the principle is applied and a8 to the personnel
covered.

3. Public entities should be immune from liabiity for acts or cmissions

oo



of thelir employees in regard to matters which are committed to the
discretion of such employees. This recommendation would make applicable
to public entities the discretionary immunity dectrine now applicable only
to public employees. Under this doctrine, public employees are not liasble
for their acts or omissions within the scope of theif discretionary
authority. Thus, for example, judges are immune from liability for their
dudicial acts, prosecutors are immme from liability for instituting
criminal prosecutions, administrative officials are immune From liability
for suspending or revoking licenses, health officers are immune from
liability for deciding not to quarantine, and city officers are not
liable for awarding a franchise.

A dictum in ﬁhe Lipman case stated that public entities should be
liable in some situations where public employees enjoy an immunity.
The Commission agrees that there are some instances where such should
be the rule. For example, a public entity is made liable under the
recommended legislation for its failure to exercise reasonable Qiligence
to comply with a mandatory statute or enactment. In the absence of a
statute imposing such 1liability, however, the public entity should not be
liable for the discretionary act or omission of a public employee. In
order to clarify the limits of the discretionary immunity, the Commission
has considered the application of the doctrine in areas where claime of
liability most often arise and recommends specifiec statutory provisions
that will indicate whether or not liability should exist in particular
situations. Where no specific provision covers a particular case, the
discretionary immunity developed or to be developed by the cases in regard to

the personal liability of public personnel will be the standard of immunity
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for governmental entities.

The Commission recognizes that occasionally the appiication of the
discretionary immunity doctrine may seem harsh and unfair--azs, for example,
vhen persons are denied all reliel in theose rare cases where injuries are
caused by deliberate and malicious abuses of governmental authority.

The Commission, in its continuing study of sovereign immunity, will
undertake a study of other areas where the discreticnary immunity doectrine
applies to determine whether further modifications of the doctrine should be
made.

i, Public entities should be lisble for the damages that result
from their failure to exercise reasonable diligence to comply with ap-
plicable standards of safety and performance that have been established
by statute and regulation. Although decisions relating to the facilities,
personnel or eguipment to be provided in various public services involve
discretion and public policy to a high degree, nonetheless, when minimum
standards of safety and perfgymance have been fixed by law and regulation--
as, for example, the duty to supervise pupils under Education Code Section

13557 and the rules of the State Board of Education, the duty to provide

e




lifeguerd service at public swimming pools under Health and Safety Code
Section 24104.4 and the regulations of the State Department of Public
Health, or the duty to meet applicable requirements established by law
in the construction of improvements--~there should be no discretion

to refuse to comply with those minimum standards.

5. Public entities should be declared by statute to be liable for
midgances which they create or maintain. They are liable for nuisance
under existing law, and this liability should be continued. Under existing
law, a plaintiff, in order to make out a case of nuisance against either
a public entity or a private ipdividual, must bring his case within the
scope of Civil Ccde Section 3479 or some other statute defining nuisance.

Civil Code Section 3482 provides: "Nothing which is done or
maintained under the express authority of statute can be deemed z nuisance."”
This section has been limited to a certain extent by decisions holding
that a genersl statutory authority to engage in a particular activity
(as distinguished from explicit authority to create the nuisance itself}
would not be construed as requisite authority to grant immunity from
nuisance liability. However, the existence of Section 3482 would
appear to preclude the impositicn of liability upon public entities
under this recommendation for "governing' in one of its most fundamental
senses--making laws.

6. Under the common law, certain public officers were at times
held lisble for the acts of subordinate employees even though the
officers themselves were innocent of any negligence cr other wrong. For
mest public officers, though, the courts held that respondeat supericr

was inapplicable and thet they were not liable for the acts of their



subordinates unless they participated in those acts or were negiigent
in appointing cor failing to discharge or take other appropriste action
against unfit subordinates.

A large number of statutes have teen enacted limiting the limbility
of public officers for the acts of others, many of which are
inconsistent with each other. These statutes should be replaced by a
statute providing that a public entity 1Is Ziiable for injury caused by a
public employee: where the injury has resulted from the failure of the
regponsible officials of the public entity to exercise due care in the
selection or appointment of the employee, in supervising the employee,
or in failing to take steps to remove him from a vesition where he crested
a risk of injury.

T. The immunity from liability for malicious prosecuticn thal
public employees now enjoy should be continued. 4 review of the cases
reaching the appellate courts reveals that o great mony malicious prosecution

suits against public employees are groundless. Public officials should not
be subject to harassment by "cramk" suits. However, where public employees
have acted maliclously in using thelr official powers, the injured person
should not be totally without remedy. The employing public entity should,
therefore, be liable for the damages caused by such abuse of public authority;
and, in those cases where the responsible public employee acted with actual
malice, sctual fraud or corruption, the public entity should have the right
to seek indemnity from the emplcoyee.

&. Public entities should not be liasble for punitive or exemplary
damages. BSuch damages are imposed to punish a defendant for oppression,
frauvd or malice. They are inappropriate where a public entity is involved,
since they would fall upon the innocent taxpayers.

~6-



g. fn essential function of government is the making and enforcing
of laws. The public officials charged with this function will remain
politically responsible only if the courts exercise no review of the
desirability of enacting and enforcing particular laws through the device
of deciding tort actions. Hence, the statutes should make clear that
public entities and their enmployees are not liable for any injury flowing
from the adoption of or failure to adept any statute, ordinance, or
regulation or from the execution of any law with due cars.

For similar reasons, public entities and their employees should not
be liable for inadequate enforcement of any law or regulation or for
failure to take steps to regulate the conduct of cthers. The extent and
quality of goverrmental service tc be furnished is a basic governzental
policy decision. Public officials must be free to determine these
questions without fear of liability either for themselves or for the
govermmental todies that employ them if they are to be politically
responsible for these decisions.

The remedy for officials who make bad law, who do not adequately
enforce existing law, or who ¢o not provide the people with services
they desire, is to replace them with cther officials. But their
discretionary decisions in these areas cannot be subject to review in
tort suits for damages if govermment is to govern effectively.

Public entities and public employees should not pe liable for
negligent or wrongful failure to enforce any law. They should not be
liable for failing to adequately inspect persons or property to determine
compliance with health and safety regulations. Nor should they be

lizgble for negligent or wrongful issuance or revocation of licenses
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and permits. These activities the government has undertaken to insure
public health and safety. Tc provide the utmost public protection,
governmental entities should nct be dissuaded from engaging in such
activities by the fear that liability may be imposed if an enmplcyee performs
his duties inadequately. Moreover, if liability existed for this type

of activity, the risk exposure to which a public entity would be subject
would include virtually all activities going on within the commumnity.

There would be potential govermmental liability for all building defects,
for all crimes, and for all outbreaks of contagious disease. HNo private
person is subjected to risks of this magnitude. In these cases, there

is usually some person other than the governmental emplcoyee who 1s

liable for the injury, but lisbility is sought to be imposed on government
for failing to prevent that person from causing the injury. The Commission
btelieves that it is better public policy to leave the injured person

to his remedy against the person actually causing the injury than it is

to impose an additional liability on the government for negligent,

failing to prevent the injury. Far more persons would suffer if éovernment
did not perform these functions at all than would be benefitted by
permitting recovery in those cases where the govermment is shown to have
performed inadequately.

Sections 5014C through 501h5 of the Government Code are inconsistent
with the foregoing recommendations. These sections impose absolute
liability upon cities and counties for property damage caused by mobs or
riots within their boundaries. These sections are an anachronism in
modern law. They are derived from similar English laws that date back

te a time when the government relied on local townspecple To suppress
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riots. The risk of property loss from mob or riot activity is now
spread through standard provisions of insurance policies. Accordingly,
these secticns should be repealed.

At common law, public officers were immme from liability for
trespasses necessarily committed in the execution of law. However, 1f
the authority of the o ficer was abused or if he commitied some tortious
injury while upon the property, he was personaliy liable ab initio
as a trespasgser for the entry and all injuries resulting therefrom.
A great many stalbutes have been enacted to modify this common law rule.
In somewhat inconsistent terms, they generally limit the liability of the
officer to the damages flowing from his negligent or wrongful act.
But there are many other statutes authorizing public officials +to enter
private land that contaln no reference to the liabilities that may be
incurred. These vﬁrious statutes should be superseded by a statute
applicable to all public entities limiting the liability of the entering
officer and his employing public entity to the dsmages caused by his
negligent or wrongful act. The enactment of such a sgtatute will permit
the repeal of s large number of statutes declaring a similer rule.

Government Code Section 1955 now provides public employees with an
immnity from liability for enforcing laws later held to be unconstitutional.
This section, though, does not provide adeguate protection. It is not
clear whether it applies to State constitutional provisions, charter
provisions, ordinances or administrative regulations. Moreover, it does
not provide protection for an officer who in good faith enforces a lew later

held to be repealed by implication or inapplicable for any other reason.



The protection should be broadened to provide an immunity whenever an
enployee, exercising due care and acting in good faith and without
malice, enforces any constitutional provision, statute, charter provision,
crdirance or regulation thai is subsequently held So be invalid or
inapplicable for sy reason.

1G. Govermment Code Section 1953.5 provides that public officers
are not liable for money stolen from their custedy unless they failed
to exercise due cere. This statute should be made applicable to all
public employees end placed in the statute dealing generally with the
ligbilities and Immunities of public enployees.

1i. PNot only should putlic entities be directly liable for the
torts of their personnel, but in cases where an action is broﬁght againgt
a public emplcyee for tortious acts committed in the scope of his
employment, the public entity should bLe required to pay the campensatory
damages, bubt not puritive damsrges, awarded in the judgment if the
public entity has been glven nctice of the astion and an opportunity
to defernd it. A nurber of statvtes now reguire certaln public entities
to pay judgments against their employses, but none reguire the employee
to give notice and an oprortunity to defend to the entity. Yet it
seems only fair thal if governmental entities are to te bound by judgments,
they should have the rigat to defend themselves by controlling the
litigation.

12. Whenever a public entity is held liable for acts of an smplayse
cammitted with actual {raud, corruption or achtual malice. the public
entity showld have the right to indemnity from the employee. This right

to indemnity, however, shculd not exist in sny case wheos the public entity
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hos undertaken the defense of the smployee, unless the employee has
sgreed that it should. In conducting an employee's defense, the entity's
interest might bte adverse to the interest of the emplcoyee. For example,
if boih the employee and the entity were jcined as defendants, the public
entity's interest might be best served by showing malice on the part of
the employee; for if the employee acted with malice the public entity
could recover indemnity from the employee for any amounts the entity was
required to pay. Hence, the undertaking of an employee's defense should
congtitute a waiver of the public entity's right to indemnity unless, by
agreement between the entity and the employee, the public entity's right
of indemnity is reserved.

13. Section 1095 of the Code of Civil Procedure, which requires that
damages assessed in o mandate action be levied against the entity represented
by the respondsnt officer, should be amended to apply to all public
entities and to agents and employees as well as officers. The section
presently applies only to officers of the State, counties and municipal

corporations.
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Medical, Hospital and Public Health Actiwities

Medical; hospital and public health activities of public
entities have traditionally been regarded as governmental" in
nature, even where, for example; the particular hospital
involved received paying patients and otherwise was operated
like a private hospital. As a result, public entities have been
immune from liability arising out of these activities. The
effect of this immunity of governmental entities had been
lessened, however; by legislation authorizing the purchase of
malpractice insurance for the personnel employed in such
hospitals and requiring the State to pay judgments in malpractice
cases brought against State officers and employees.

The general recommendations relating to the liability of
public entities will resolve most of the problems of liability
and immunity growing out of medical and hospital activities
that have been revealed by the cases arising in other
jurisdictions where sovereign immunity has been wailved. Some
of these problems; though, call for statutes of particular
application in this area of activity:

1. A public entity should be liable for an injury which
results from the failure to comply with an applicable statute;
or an applicable regulation of the State Department of Public
Health or the State Department of Mental Hygiene, which
establishes minimum standards for equipment, personnel or
facilities in public hospitals and other public medical

facilities, unless the public entity establishes that it
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exercised reasonahble diligence to comply with the statuie or
regulation. Although cecisions as tc the facilities, personnel
or equipment te be provided in public medical facilities involve
discretion and public policy tc a high degree. nonetheless,

when minimum standards have been fixed by statute or regulation,
there should be no discretion to refuse to meet those minimum
standards.

This reccmmendation will leave determinations of the
standards tc which pubiic hospitals and other public medical
faciiities must conform in the hands of the persons best
qualified to mske such determinations and will not leave those
standards to the discretion of juries in damage actions. Hence,
governmental entities will know what i3 expected of them and
will continue to be able tc make the basic decisions as to the
standards and Jevals of care to be provided in public hospitals
and other public nedical facilities within the range of
discreticn permitted Ly state statutes and regulations.

Although most nublic hoespitals and mental institutions
are subject to regulation by the State Dapartment of Public
Health or the 3tate Department of Mental Hygiene, some (e.g..
the University of Califorria®s hospitals) arce not. Yet,
these hospitals should be required tc exercise reasonable
ailigence to maintain the same minimum standzards that cother
comparable public hespitals do. Accordingly. public entities
shculd be ligble for damages resulting from inadequate

facilities, personnel cor eguipment in publi~s medical facilities
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not specifically subject to regulation if they do not exercise
reasonable diligence to conform to the regulations applicable
to other facilities of the same character and class.

2. Public entities and public employees should be made
liable for the damages proximately resulting from their
intentional and unjustifiable interference with any right of an
inmate of a public medical facility to seek judicial review of
the legality of his confinement. The right of a person
involuntarily confined to petition the courts is a fundamental
civil right that should receive effective legal protection.

3. Public entities and public employees should not be
liable for refusing to admit a person to a public medical
facility when there is discretion whether or not to do so. The
decision whether or not to admit a patient to a public medical
facility often depends upon a weighing of many complex factors,
such as the financial condition of the patient, the availability
of other medical facilities; and the like. Public entities and
public employees should be free to weigh these factors without
fear that a judge or jury may later disagree with the conclusion
reached. On the other hand; if by statuﬁe; regulation or
administrative rule, the public entity or a public employee is
legally required to admit a patient; there should be liability
for negligently or wrongfully failing to do so.

4. Public entities and public employees should not be
liable for negligence in diagnosing and prescribing treatment

for mental illness, mental deficiency, habit forming drug
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addiction; narcotic drug addiction; inebriation or sexual
pPsychopathy. Much of the treatment of these conditions goes

on in public mental institutions. The field of psychotics is
relatively new and standards of diagnosis and treatment are not
as well defined as where physical illness is involved.

Moreover, state mental hospitals must tgke all patients committed
to them; hence, there are frequently problems of supervision and
treatment created by inadequate staff and excessive patient

load that similar private hospitals do not have to meet. For
the same reasons, no liability should exist for negligence in
determining the terms and conditions of the confinement, parole
or release of habit forming drug addicts, narcotic drug addicts,
1nebr1ates, sexual psychopaths or persons who are mentally iil
or mentally deficient{ The statutes should made clear, however,
that public entities and employees are liable for injuries
caused by negligent or wrongful acts or omissions in administer-
ing prescribed treatment or confinement.

5. Public health officials and public entities should not
be liable for acting or failing to act in imposing quarantines,
disinfecting property, or otherwise taking action to prevent or
control the spread of disease; where they have been given the
legal power to determine whether or not such action should be
taken. Where the law gives a public employee discretion to
determine a course of conduct; liability should not be based
upon the exercise of that discretion in a particular manner; for

this would permit the trier of fact Lo substitute its judgment
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as to how the discretion should have been exercised for the
Judgment of the person to whom such discretion was lawfully
committed. But when a public official has.a legal duty to
act in a particular manner; he should be liable for his wrongful
or negligent failure to perform the duty; and his employing

public entity should be liable if such failure occurs in the

scope of hig employment.
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Sec. o930

Chapter 2. Dangerous Conditions of Public Property

Article 1. General

830. As used in this chapler:

(a) "“Dengerous conditlon” means a condition of public property
that exposes persons or property to a substantial risk of injury when
the public property is used with due care in 8 manner in which it is
reasonably foreeeeable that the_public property will be used.

(b) “Protect against" includes repairing, remedying or correcting
a dangerous condition, providing safeguards against a dangerous condition,
and warning of a dangerous condition.

(¢) "Property of a public entity" and "public property” include
real and personal property of the public entity but do not include
(1) easements, encroachments and other property, not cwned or con-
trolled by the public entity, that is located on the property of the

public entity or {2) focdstuffs, beverages, drugs or medicines.

Note: This section defines the terms used in this chapter. The
definition of "dangerous condition" defines the type of property condition-
for which a public entity may be held Jisble but does not impose liability
A public entity may be held liable for a “dangerous condition” of publie
property only if it has acted unreascnably in creating or failing
to remedy or warn against the condition under the circumstences
described in subsequent sections.

A "dangerous condition" is defined in terms of "foreseeable use.”
This does not change the pre~existing law relating to citles, counties
and school districts. These entities are lisble wnder Gorernment Code
Section 53051 for maintaining property in a condition thet creates a
hazard to foreseeable users even if those persons use the property for
s purpose for which it is not designed to be used or for a purpose
thet is illegal. Acosta v. County of Los Angeles, 56 Adv. Cal. 198
(1961); Terkelson v. City of Redlands, 138 A.C.A. 359 {1961).

-1-
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Sec. 830

A condition is not dangerous within the meaning of this chapter
unless it creates a hazard to those who foreseeably will use the property
with due care. Thus, even though it is foreseeable that persons may
use public property without due care, a public entity may not be held
ligble for failing to take precautions to protect such persons. The
definition would, however, take into consideration the standard of care
that would be applicable to foreseeable users of the property. Where
it is reasocnably foreseseable that persons to whom a lower standard of
care is applicable~-such as children--may be exposed to a substantial risk
of injury from the property, the public entity should be reguired to
take reasonable precautions to protect such persons from that risk.

Thus, a public entity may be expected to fence a swimming pocl or to
fence or lock up a dangerous instrumentality if it i1s reascmably
foreseeable that small children may be injured if such precautions
are not taken.

The definition of "protect against” is self-explanatory.

"Property of a public entity" excludes easements, encroachments
and similar property that may be located on the property of a public
entity in order to make clear that it is not the duty of the owner of
the servient estate to inspect such property for hazards; rather,
it is the duty of the person or entity that owns the easement,
encroachment, ete. Of course, if the conditicn of the easement or
encroachment renders the public property dangerous--as, for example,
where a privately owned power line falls or sags across a public
highway-~the public entity will have an obligation to take reasonatble
precautions after it receives notice of the condition.

Foodstuffs, beverages, drugs and medicines are excluded from the
definition of public property so that this chapter will not be the
basis for liability based on the unfit condtion of such materials.
Liability, if any, for unfit foodstuffs, beverages, drugs or medicines
must be grounded upon contract or upon some other statute.




Sec, 830.2

B30.2. A condition is not a dangerous ccndition within the meaning
of this chapter if the trial or appellate court, viewing the evidence
most favorably to the plaintiff, determines that the risk created by
the condition was of such a minor, trivial or insignificant nature in
view of the surrcunding clrcumstances that no reasonable person would
conclude that the condition exposed persons or property to a sub-
stantisl risk of injury when the public property was used with due

care in a menner in which it was reasonably foreseeable that the

public property would be used.

Note: This section declares a rule that has been applied by the
courts in cases involving dangercus conditions of sidewalks. Technically
it is unnecessary, for it merely declares the rule that would be
applied in any event when a court rules upon the sufficiency of the
evidence. It is included in the chapter as a reminder to the courts
that they have an obligation to determine that a substantiasl, as
opposed to a possible, risk must be involved before they may permit
the jury to find that s condition is dangerous.




Sec. 830.4

<: 830.4. Uo public entity, and no employee of a public entity, is

liable for an injury . . . [here will be listed the specific immunities

approved by the Commission].
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Sec. B35

Article 2. Liability of Public Entities

835. Notwithstanding Section 815.4 and except as provided in
Sections 835.6 and 835.8, a public entity is liable for injury caused
by a dangerous condition of its property if the plaintiff establishes
that:

(a) The property of the public entity was in a dangerous
condition at the time of the injury.

{(b) The injury was proximaiely caused by the dangerous condition.

{c) A negligent or wrongful act or omission of an employee of
the public entity within the scope of his employment created the
dangerous condition.

(A} The dangercus condition created a reasonably foreseeable

risk of the kind c¢f injury which was incurred.

Note: The purpose of this section is to make clear that public
entitles are liable for dangercus conditions that are created by the
negligent or wrongful acts of their employees. The section, in this
respect, declares a rule that has been previously declared by the
California courts in construing the provisions of the Public
Liability Act of 1923. Pritchard v. Sully-Miller Contracting Co.,
178 cal. App.2d 246 (1960),

The section is not subject to the discretionary immunity declared
in Section 815.4, for this chapter itself declares the limits of a
public entity's discretion in dealing with dangerous conditioms of its
property.

The reference to Sections 835.6 and 835.8 is to indicate that
liability does not necessarily exist if the evidentiary requirements
of this section are met. ZEven if the elements stated in the statute
are established, a public entity may avoid liability if it shows thet
it acted reasonably in the light of the alternative courses of action
available to it and the practicability and cost of pursuing such
alternatives.




Sec. 835

Subdivigion (d} requires the plaintiff to show that the injury
suffered was of a kind that was reasonably foreseeable. Thus, a
person landing an airplane on a public road might not be able to
recover for an injury resulting from striking a chuckhole, whereas a
motorist might be able to recover for the injury resulting from
striking the same hagzard; for it is reasonably foreseeable that
motorists will be injured by such a defect, but it is highly unlikely
that airplanes will encounter the hazard.
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Sec., 835.2

835.2. Nothwithstanding Section B15.4 and except as provided
in Sections 835.6 and 835.8, a public entity is liable for injury
caused by a dangerous condition of its property if the plaintiff
establishes that:

(a} The property of the public entity was in a dangerous
condition at the time of the injury.

{p) The injury was proximately caused by the dangerous condition.

{c) The public entity had notice of the dangerous condition
under Section 835.k.

(d) The dangerous condition created a reasonably foreseeable
risk of the kind of inJury which was incurred.

(e} The public entity did not take adequate measures to protect

against the risk.

Hote: The scheme of this section is similar to that of the
Public Lisbility Act of 1923. Under this section, public entities

are liable for injuries caused by dangerous conditions of public property

1f they receive notice of the condition and do not take necessary
precautions to prctect against the condition. Unlike the 1523 Act,
this section does not leave the gquestion of notice to judicial
construction. The requisite conditions for notice are stated in
Section 835.k.

Subdivision {d) is the same as subdivision (d) of Section 835.
See the note to Section 835.

Subdivision {e) requires the plaintiff to show that whatever
measures the entity took in regard to the hazard were not sufficient
to protect against the risk of injury, i.e., that the condition still
created a substantial risk of harm to those who foreseeably would be
using the property with due care. Thus, a plaintiff would be required
to show not only that a hole in the street was dangerous, but also
that lights and barriers either were not placed around the hole, or
were inadequate to protect street users from the hazard created by
the hole.




Sec. 835.2

Under this section, if an entity placed lights and barriers
around a hole sufficient to remove any substantial risk to persons who
would Tbe foreseeably using the street with due care, the entity
could not be held liable for any injuries caused by the condition,
for the condition would not be "dangerous' within the meaning of Section
830. If the lights subsequently fail=d to function, a person injured
from striking the harzard would have to show either that there was
some negligence in preparing the lights or that, although the lights
failed without fault on the part of the entity, the entity had notice
of the failure and did not teke appropriate precautions.
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Sec. 835.4

835.4%. A public entity has notice of a dangerous condition
within the meaning of Section 835.2 only if the plaintiff proves:

{e} The public entity had actual knowledge of the existence of
the condition and knew or should have known of its dangerous character;
or

{b) The existence of the condition and its dangerous character
would have been digcovered by an inspection system that was reasongbly
adequate {considering the practicability and cost of inspection weighed
against the likelihcood and magnitude of the potential danger to which
failure to inspect would give rise) to inform the public entity
whether the property was safe for the use or uses for which the
public entity used or intended others to use the public property and
for uses that the public entity actually knew others were making of the

public property or adjacent property.

Hote: This section sets forth the matters that must be establishad
before a public entity may be charged with notice of a dangerous conditi-n

Under the Public Lisbility Act of 1923, the knowledge necessary
to charge a public entity with notice of a dangerous condition has to
be the knowledge of "the legislative body, board, or person authorized
to remedy the condition." Subdivision (a), however, permits an entity
to be charged with knowledge under the ordinsry agency rules of
imputed knowledge that would be applicable to a private person. Thus,
under this section, a public entity could not defend an action on the
ground that a "person authorized to remedy the condition" did not have
knowledge of the defect where a telephone receptionist hud received,
but had not transmitted, a complaint concerning the condition.

Under the Public Liability Act of 1923, public entities are &t
times charged with "constructive notice" of a defect because it would
be obvious upon an inspecticn or because it has existed for a substantial
period of time. Subdivision (b), however, recognizes that public
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Sec. 835.4

entities cannot reasconably be expected fo know of all substantial
defects in their property, even where such defects may be cbvious to
any observer or may have existed for a substantial period of time.
This subdivision places these factors in thelr appropriate place:
these factors are merely metters that must be considered to determine
the gquestion whether a reasonable inspection system--one that is
designed to inform the entity whether its property is safe--would
have informed the entity of the particular defect.

-10-
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Sec. 835.6

835.6. (a) 4 public entity is not liable under Section 835 for
injury caused by a dangerous condition of its property if the public
entity establishes that the act or omissicon that created the condition
vas not unreascnable. The reascnableness of the act or omission that
created the condition shall be determined by weighing the probability
and gravity of potential injury to persons and property foreseeably
exposed to the risk of injury against the practicability and cost of
taking alternative action that would not create the risk of injury or
of protecting against the risk of injury.

(b) A public entity is not liable under Section 835.2 for injury
caused by a dangerous ccndition of its property if the public entity
establishes that the action it took to protect against the risk of
injury created by the condition or its faillure to take such action was
not unreasonable. The reasonableness of the action or inaction of the
public entity shall be determined by taking into consideration the
time and opportunity it had to take action and by weighing the
probability and gravity of potential injury to persons and property
foreseeably exposed to the risk of injury against the practicability

and cost of protecting against the risk of such injury.

Note: Under this section, a public entity may absolve itself
from liability for creating or failing to remedy a dangerous condition
by showing that it would have been too costly and impractical for the
publiec entity to have done anything else.

This defense has been provided public entities in recognition that,
degpite limited manpower and budgets, there is much that they are
required to do. Unlike private enterprise, a public entity often
cannot weigh the advantage of engaging in an activity against the
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Sec. 835.6

cost and decide not to engage in it. Government camnct "go out of
the business" of governing. Therefore, a public entity should not
be lisble for injuries caused by a dangerous condition if it is able
to show that under all the circumstances, including the alternative
courses of action available to it and practicability and cost of
pursuing such alternatives, its action in creating or failing to
remedy the condition was not unreasonable.

Ne similar defense is available to public entities subject to
the Public Ligbility Act of 1923.

~12.
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Sec. 5ho

fLrticle 3. Liability of Pubiic Employees

84C. Fxcept as provided in this article, nc pu-lic erployee is
nersonally liable for injury caused by a condition of public property
whare such condition exlsss because cf any act or owmission of such
employee within the scope of his employment. The liability esuablished
by this article is subject to any immunity of the public employee

providaed by statute.

Note: CGovernuen’, Code Secticn 1993 Las provided the exclusive basis
for the liability of public c¢fficers and employees ifor dangerous conditions
of public property since its snaciment in 1919, This article supersedes
Section 1953 ol the provisions of that section thet restrict liability
to the condit-ons get forth therein are carried forward, in substance,
in this sectior. Hence, liability, if any, of a public emwiloyee For
a condition of public property must be grournded upcr. this acticle and
upcn no other siztube.

On the ott:r hand, the generci liability of puklic cowlovess thal
A J’ o

is described here is subject to statutory immmities frowm Lighlity

thet are found in other statutes such as the immunibiss of Axt cle 1

-

of thin chaptar and the immndties fomd in Articls 2 22 Chaphon 1.
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Sec. 8Lo.2

840.2. Subject to the same defenses that are available under
Section 835.8, an employee of a public entity is persorally liable
for injury caused by a dangercus condition of public property if the
plaintiff establishes that:
{a) The property of the public entity was in a dangerous condition
at the time of the injury.
{b) The injury was proximately caused by the dangerous condition.
{c) The dangerous condition was directly atiributable wholly or
in substantisl part to a negligent or wrongful act of the employee and
the employee had the authority and the means immediately available to
take alternative actilon which would not have created the dangerous condition.
{(d) The dangerous condition created a reascnably Fforeseeable risk of
the kind of injury which was incurred and no adequete action was teken to

protect against that risk.

Note: This section subjects a public employese to liability for
injuries caused by conditicns which he has negligently created. The
cases that have arisen under Government Code Section 1953 are in conflict
upon the question whether public employees are subject to such liability;
although the more recent authority seems to indicate that they are not.

Under subdivision (d), a public employee who has negligently created
a dangerous condition may not be held liable for injuries caused thereby if
someone other than the employee has taken adequale measures to protect
against the condition. For exampie, if an employee through negligence
creates a dangerous condition in a street, the employee may not be held
liable to an automobile passenger who is injured when the auto strikes
the conditicn if the entity has placed lights, warnings or barriers
sufficient to prevent injury to careful motorists, even though the defense
of contributory negligence may not be available against the passenger.
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Sec. 840.4

840.I, Except as provided in Section 840.8 and subject to the
same defenses that are available under Section 835.8, an employee of
a public entity is personally liable for injury caused by a dangercus

condition of public property if the plaintiff establishes that:

(a) The property of the public entity was in a dangerous condition

at the time of the injury.

(b) The injury was proximately caused by the dangerous condition.
{c) The employee had notice of the condition under Section 840.6.
(d) The employee had the authority and it was his responsibility |
to take adequate measures to protect against the dangerous condition
at the expense of the public entity and the means for doing so were
imuediately available to him.
(e} The dangerous condition created a reasonably foreseeable risk
of the kind of injury which was incurred and no adequate measures were taken

to protect ageinst that risk.

Note: This section is comparable to Government Code Section 1953.
However, unlike Section 1953, this section does not leave the question
of notice to judicial construction. The requisite conditions for notice
are stated in Section 840.6.

There is no provision similar to subdivision (e) in Sectiom 1953.
Under subdivision {e), a public employee may not be held liable for
injuries caused by a dangerous condition of public property if it was
not reasonably foreseeable that the particular type of injury incurred
would occur. See the note under Section 835. Subdivision {e) alsoc
relieves an employee of ligbility if other persons have taken adequate
measures to protect against the risk. See the note under Section 840.2.
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Sec. 840.6

84%0.6. A public employee has notice of a dangerous condition within
the meaning of Section 840.4 only if the plaintiff proves:

(a) The public employee had personal knowledge of the existence
of the condition and knew cor should have known of its dangerous character;
or

(b) The existence of the condition and its dangerous character would
have been discovered by an inspection system that was reasonably adeguate
within the meaning of paragraph {b) of Section 835.4 and the public employee
had the authority and it was his responsibility to make such inspections
or see that such inspections were made and the means for doing so were

immediately available to him.

Note: This section prescribes the conditions under which a publice
employee may be charged with notice of a dangerous conditicn. See the
discussion of "constructive notice” under Section 835.4.

. .
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Sec. B40,.8

840.8. {a) A public employee is not liable under Section 840.2 for
injury caused by a dangerous condition of public property if he establishes
thet the act or cmission that created the condition was not unreasonsble.
The reasonableness of the act or cmission that created the condition shall
be determined by weighing the probability and gravity of potential injury
tc persons and property foreseeably exposed to the risk of injury against
the practicability and cost of taking alternative action that would not
create the risk of injury cr protecting against the risk of injury.

(b) A public employee is not liable under Section 840.L for
injury caused by a dangerous ccndition of public property if he establishes
that the action taken to protect against the risk of injury created by the
condition or the failure to take such action was not unreasonable. The
reasonableness of the inaction or action shall be determined by taking
into consideration the time and cpportunity the public employee had to
take action and by weighing the probability and gravity of potential
injury to persons and property foreseeably exposed to the risk of injury
against the practicability and cost of protecting against the risk of

such injury.

Note: This section mskes available to & public employee a defense
similar to that given public entities by Section 835.8. See the note to
that section.
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855

Chapter 6. Mediczl, Hospital and Dublic Health Activities

855. (a) A public entity that cperates or maintains any medical
facility that is subject to regulation by the State Department of Public
Health or the State Department of Mental Hvgiene is lisble for injury
proximately resulting from the feilure of the public entity to provide
adequate or sufficient equipment, personnel or facilities required by any
statute or any regulation of the State Depariment of Fublic Health or the
State Department of Mental Hygiene prescribing minimum standards for equip-
ment, personnel or facllities, unless the public entity establishes that it
exercised reasonable diligence to comply with the applicable statute or
regulation.

(b) A public entity that operates or maintains ary medical facility
that is not subject to regulation by tae State Department of Public Health
or the State Department of Mental Eygiene is Ijable for injury proximately
regsulting from the failure of the public entity to provide adequate or
sufficient equipment, perscanel or facilities substantially equivalent to
those required by any statute or any regulation of ithe State Department of
Public Health or the State Department of Mental Hygiene preseribing minimum
standards for equipment, personnel or facilities applicable to a public
medical facility of the same character and class, unless the public entity
establishes that it exercised reasonable diligence to conform with such

minimum standards.



(c) Nothing cortained in this section grants zny authority to the
State Department of Public Eealth or ihe State Devartment of Mental Hygiene
to meke regulaticns establishirng minimur standards for equipment, personnel
or facilities in any medical facility cperated or mzintained by a public

entity.

Fote: This ssction impecses liability upcn a public entity operating
or maintaining medical facilities where the pubtlic enitity fails to comply
with applicable miniimum standards for equipment, perscnnel or facilities,
unless the public entity estazblishes that it exercised reasonable diligence
to comply. The minimum standerds for eguilpment, perscnnel or facilities
may be established by statute or by regulations promulgated by the State
Department of FPublic Health or the State Department of Mental Hygiene.

This section grants no authority tc promulgate regulations; such authority
must be granted by some cther statute.

N



855,02

355.2. A public employee is liable for any injury proximately caused
bty the fmwentional and unjustifiable interefercence with any right of an inmate
of a medical facility cperated or maintained by = public entity to cbtain

Judicial review of the legality of his confinement,

Hote: This section, like Section 840.l, imposes liability for the
wrongful interference with a basic legal right--the right to obiain judicial
review of the legelity of confinement.



855.4

855.4, Heither z public entity nor a public employee is liable for
failure to admit = person to a medical facllity cperated or maintained by
the public entity uniess the public entity or the public employee is legally

required to admit the person and negligently or wrongfully fails to do so.

Note: This section provides that neither a public entity nor & public
emplioyee is liable for failure to sdmii a person to z public medical facility
unless a legal duty to admit exists and the public entity or public employee
negligently or wreongfully fails to perTorm the legal duty.



855.6. (a} Neither a public eutity nor a public employee acting
within the scope of his emplovment is Yiable for negligerce in disgnosing
or prescribing for mental illness, mental deficiency, habit forming drug
addicticn, narcotic drug addiction, inebriation or sexusl psychopathy, or
in determining the <erms and conditions of the confinement, parole or
release of habit forming drug addicts, narcotic drug addicts, inebriates,
sexual psychopatas cr persons who are mentzlly 111 or mentally deficient.

(b) & public employee is liable for any injury proximetely caused
by his negligent or wrongful act or omission in administering or failing
to administer any treatment prescribed for, cor in carrying ocut the terms
and conditions of the confinement, parole or release of, habit forming drug
addicts, narcotic drug addicts, inebristes, sexual psychcopaths or persons
whe are mentaily i1l or mentally deficient, bul neither the public entity
nor the public employee is liable for execubing with due care the prescribed
treatment or for carrying out with dus care the terms and conditions of the

confinement, parole cr releasge.

Note: This section grants imeunity from liabiliiy for negligence in
diagnosing or prescribing for certain named zenditions or in determining
the terms and conditions of confinement, release c¢i» parole for persoas
suffering frox such ilinesseg. Diggnosis and treatment of the specified
conditions and determination of the terrs of confinemant of persons
suffering <therefrom necessarily involve a high degree of discretion
because of lnexzct knowledge regerding such conditions. Liapility maey be
imposed, however, for fallure to use reascnable care in carrying out
whatever treatment cr confinement may hte prescribed for these conditions.




855.8

855.8. (a) Neither a putlic entity nor a public emplovee is liable
for an injury resulting from the performance or failure to perform any
act relating To the preverniion or control of disease if the decision
whether the act was cor was not to be nerformed was the result of the
exercise of discretion wvested in the public entity or the pullic employee,
whether or not such discretion be sbused.

(b) Except as ctherwise provided in Secims-821.2, 821.L or 821.6,
a public employee is liable for an injury proximately caused by his
negligent or wrongful sect or amission in performirg or failing to perform
any act relating Lo the prevention or contrel of disease that he was

required by law to perform,

ote: This section deelares a specific rule of discretionary immunity
for acte or omissicne relating to the prevention or control of disease.
The section mekes ciear, however, thet liability may te inmposed for the
negiigent or wrongful breach of a legal duty relating to the prevention
or control of diseass, except for acts or omissions connected with inspection
or licensing duties.




()

SEC. 110. Section 26 of Chapter 40 of the Statutes of 1962 (1st Ex. Sess.)
(Creétline-lake Arrowhead Water Agency Act) is repealed.

[Eé:::Ho-diregtor-@r-gthe:-efﬁieer,-agegt,-ez-emgleyee—eﬂ—the—&geney
shall.be.liable_for-any-ack-or-cmicsion-of-any-officery-agont-or-empleyee
appointed.or-suwployed.-by-him-unless-he-had-getual-netica-that-the-persen
appeintad-er-employed.was-inefficiont-or-incompetent-to-perform-the-serviee-for
which-such-perscn-was-appeintod-or-cuplsyed-cr-ynless-he-retaina-the-ineffieiont
or-incecmpatent-porcon-after-notice-ef-the-ineffieioney-or-ineempeterey.

The-ageney-ray-employ-eeunsel-ta-defend-any-1itigation-breught -agatngt-any
divesior-or-obher-officery-agenty-cr-euployee-thereof;-ca-aceount-of -his-offieial
agtieny~and-the-fees-and-expenses-invelved-therein-shaltl-ke-a-tawful-charge
against-the-ageney.

#f-any-diroeter-or-other-effieer;-agenty-or-emplaree-gf-the -ageney-ia-held
disble-for-any-set-gr-cmissien-in-his-effieinl-eapaeityy-ard-any-3iudgnert-is
rendered-therechy-the-ageneyy-cxeept-in-ease-of-his-aebual -Eraud-on-actuni-nalice,
ghall-pay-the~judgment-without~ebligabion-for ~repaynent-by-such~direeter-ox
ether-officer,-agenty -cr-empleyee. ]

SEC. 111. Section 24 of the Upper Santa Clara Valley Water Agency law
(Statutes of 1962 (1st Ex. Sess.), Chapter 28) is repealed.

[2b.--No-direcior-er-sther.cfficary-agent,-or-epployee-of-the-ageney-ehall
ba-jlable~-for-any-act-or-episcion-ef-pRy-cfficary-agant -cx~employee-appeintad
or-cmpleyed-by-hip-wnless-he-had-aetual-Retice-that-the-person-appeinted-oF
employed-was-ineffietent-or-tnecEpetent ~bo-perrorn~the-perviee~-for~-which-gueh
PEFEER-VaE-8PPeiRted-or-cEpieyed or-unless-he~retning-the-ineffictent-o¥

inscmpetent-persor-afber-nobice-ef-She-ineffieicney-or-sneempeteney. ¢
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?he-ageney-may-emg&ey-eeuasel—%e—éefené-any-litiga%éen—byeught-agaénst
aRy-direster-sr-other- £fieery-ageRty-or-eMployee-theresfy-on-aeeount-of -hig
gffieiat-agticny-and-the-fees-and-expenses-invatved-therein-skall-be-a-lawful
sharge-againet~the-agensy-

£~aay-direetey—e?-ethef—efﬁieeﬁ;-agent;—ey-eaglayee-af—the-ageneyuis—he&é
iiabée-ﬁa;-any-aet~e?-emisséea-in—hés-e?giei&&—eapaeé%y;—and-any-&uﬂgment-is
rendered-therecn;-the-ageney; -exeeph-in-ease-af-his-aebual -Erand-or-aobual
Ealiee;-shall—gay-the-5udgment—wiéheut—eblégatien-ﬁer-?eﬁaameat- F-gdek

direetor-or-ether-gffieer;-agent-or-exzployee. |
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